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Introduction 

Every law is enacted with a legislative intent. The right to personal liberty is a basic human right. 

Article 21 of Constitution of India provides that no person shall be deprived of his/her life or 

personal liberty except according to the procedure established by law. Right to life means and 

includes right to live with human dignity. The Fundamental Rights, Fundamental Duties and 

Directive Principles together work towards shaping policies and putting safeguards not just for 

women empowerment but also provide protection against invasion of the rights. 

 The Code of Criminal Procedure,1973 contains provisions granting power to police to arrest or 

detain an individual in the process of investigation of crime and/ or maintenance of order. Even if 

a woman has to be arrested under exceptional circumstances, such arrest shall be made by 

woman. Police Officer and prior to such arrest permission needs to be obtained from local 

Judicial Magistrate First Class.  

The Code of Criminal Procedure (Amendment Act) 2005 has added a new sub-section (4) in 

Section 46 of Code, providing special procedure for arrest of women with the following 

requirements. Likewise the reason behind enacting this law is to safeguard the modesty of 

women and to protect them from alleged unnecessary harassments by the police. So basically the 

legislatures have ensured that regardless of the offence which is alleged to have been committed 

by a woman, her modesty shall be given paramount importance and shall not be compromised.  

Arrest consists in the seizure or touching of a person's body with a view to his restraint, words 

may, however, amount to an arrest if, in the circumstances of the case, they are calculated to 

bring and do bring to a person's notice that he is under compulsion and he thereafter submits to 

the compulsion. There is a relatively consistent pattern over the last 15 years, with the number of 
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women arrested for various offences remaining between 3-3.6 lakh. While this number is 

relatively large, only a proportion of arrested women are incarcerated in prison, either following 

conviction or under trial. If it is to be held that the actual seizure or touching of a person's body 

with a view to his arrest, but that the mere utterance of a guttural word or sound, a gesture of the 

index finger or hand, the sway of the hand or even the flicker of any eye are enough to convey 

the meaning to the person concerned that he has lost his liberty under arrest, then it will not only 

be in conflict with the modality of arrest prescribed in Section 46 of the Code of Criminal 

Procedure but will also lead to a startling anomaly and cause serious consequences. 

Judicial View 

The concept was expanded by Supreme Court in State of Utter Pardesh Vs Deoman, AIR 1960 

SC 1125, observed: Section 46, Cr. P. C does not contemplate any formality before a person can 

be said to be taken in custody. Submission to the custody by words of mouth or action by a 

person is sufficient. A person directly giving a Police Officer by word of mouth information, 

which may be used as evidence against her may be deemed to have submitted himself to the 

custody of the Police Officer. during an arrest where the accused is a Woman, her safety is a 

priority for fair trial of the accused and to ensure that, an amendment in 2005 to the Criminal 

Procedure Code, 1973 made a very significant point related to the safety of woman. 

A Full Bench of Madras High Court in Roshan Beevi Vs Joint Secretary, Government of Tamil 

Naidu, 1984 Cri. L. J 134 held that the action of the arrester to be in conformity with the legal 

and constitutional provisions, it must be an arrest properly and lawfully made in terms of the 

specified provisions of the Criminal Procedure Code. 

The Supreme Court of India in the case of Sheela Barse v. the State of Maharashtra AIR 1983 SC 

378, 1983 SCR (2) 337  has held that, It is the duty of the police officer making the arrest to see 

that the arrested females are segregated from men and kept in female lock-up in the police 

station. However, in case there is no separate lock-up available, women should be kept in a 

separate room.  
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In the PNB Fraud Case, the Bombay High Court imposed a fine on the Central Bureau of 

Investigation (CBI) for making an illegal arrest. The accused was arrested in violation of Section 

46 (4) of the Code of Criminal Procedure. The proviso bars any arrest of women made after 

sunset and before sunrise unless, in exceptional situations, the arrest can only be made after a 

woman police officer gets prior permission from the Judicial Magistrate First Class. The lady had 

filed a writ petition before the Bombay High Court for the violation of section 46 (4) and 60 A of 

the Code of Criminal Procedure by the officers of CBI. The Bombay High Court allowed the writ 

petition and held that the arrest of the petitioner was illegal and contrary to the provisions of 

Section 46 (4) of the Code, and imposed a fine of Rs. 50,000/- upon the respondents. 

Bharati S. Khandhar v. Maruti Govind Jadhav, The primary intent of the legislature is to 

safeguard the women but the police officers violate the law and behave inappropriately with 

women at times of Arrest. The Supreme Court of India at different occurrences has notified the 

Governments to pass effective laws and uplift the Principles of Equality towards safeguarding the 

arrest of women. 

Special Provisions for Arrested Women 

The Constitution of India guarantees equality to women and various laws have been enacted to 

protect and empower women. While some women have definitely benefited from these 

provisions, for the majority of poor and illiterate women life still remains a struggle in a very 

traditional, patriarchal and feudal society. When a woman goes to the police station without 

being accompanied by a lawyer, she is quoted wrong, ignored or humiliated for her statements. 

She should be aware of the fact that she has right to get the legal aid and that she should demand 

for it. According to National Human Rights Commission guidelines on arrest, As far as 

practicable, women police officers should be associated where women are arrested that too, arrest 

of women between sunset and sunrise should be avoided. Women should be guarded by female 

constables/police officers. They must be questioned in the presence of policewomen. 



 

International Journal of Research in Economics and Social Sciences(IJRESS) 

Available online at: http://euroasiapub.org 

Vol. 9 Issue 6, June - 2019 

ISSN(o): 2249-7382 | Impact Factor: 6.939 | 
 

 

 

 

International Journal of Research in Economics and Social Science (IJRESS)  
Email:- editorijrim@gmail.com, http://www.euroasiapub.org 

  (An open access scholarly, peer-reviewed, interdisciplinary, monthly, and fully refereed journal.) 

352 

All necessary pre-natal and post-natal care should be provided to females who are arrested. 

Restraints should only be used on pregnant women as a last resort. Their safety or the safety of 

their foetus should never be put at risk. Women must never be restrained during labour. 

According to Sexual Harassment Complaints Committee guideline issued by the Supreme Court, 

it is mandatory for all firms, public and private, to set up these committees to resolve matters of 

sexual harassment. It is also necessary that the committee be headed by a woman and comprise 

of 50% women, as members. 

The key features of the updated Model Prison Manual 2016 include emphasis on prison 

computerization, special provisions for women prisoners, focus on after-care services, prison 

inspections, rights of prisoners sentenced to death, repatriation of prisoners from abroad, 

enhanced focus on prison correctional staff. In case of pregnant prisoners, the provisions of the 

National Model Prison Manual must be followed strictly to make arrangements for temporary 

release for delivery of children in a hospital outside the prison. Suspension of sentence may be 

considered in the case of casual offenders. Information about a woman’s pregnant status should 

also be made to the Court that has ordered the detention, to enable the Court to grant bail (where 

appropriate) or modify the detention order as deemed necessary. 

According to the guidelines issued by the Delhi Police, a woman has the privilege of 

lodging a complaint via email or registered post. If, for some reason, a woman can’t go 

to the police station, she can send a written complaint through an email or registered post 

addressed to a senior police officer of the level of Deputy Commissioner or 

Commissioner of Police. This law provides Indian women the right of not being 

physically present at the police station for interrogation. “The police can interrogate a 

woman at her residence in the presence of a woman constable and family members or 

friends,”  

A woman who has been raped has a right to record her statement in private, in front of the 

magistrate without being overheard by anyone else. She also has a freedom to record her 

statement with a lady constable or a police officer in personal. A rape victim can register her 
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police complaint from any police station under the Zero FIR ruling by Supreme Court. 

“Sometimes, the police station under which the incident occurs refuses to register the victim’s 

complaint in order to keep clear of responsibility, and tries sending the victim to another police 

station. 

According to Eye of Law 

 Under the Code of Criminal Procedure (Cr.P.C.), Section 46(4) and NHRC guidelines, A 

woman in India can refuse to be arrested by a male police office between 6 PM to 6 

AM. It is a procedural issue that a woman can be arrested between 6 PM & 6 AM, only if 

she is arrested by a woman officer and taken to an all woman police station. And if she 

is arrested by a male officer, it has to be proven that a woman officer was on duty at the 

time of arrest. 

 According to Section 50A of Cr.P.C., Right to inform the relatives/ friends, Police 

officer making arrest has to immediately give the information regarding such arrest 

and the place where the arrested person is being held to any of his/her friends, 

relatives or such other persons as may be disclosed or nominated by the arrested 

person.  

 According to Section 50(2) of Cr.P.C , Right to be informed of right to bail.  

 According to S. 51(2) of Code of Criminal Procedure 1973 ,when it is necessary to cause 

a female to be searched, the search shall be by another female with strict regard to 

decency. Body searches of females should only be carried out by women and with strict 

regard to decency. 

 According to Section 53(2) of Code of Criminal Procedure, 1973 and 10 Basic Standards 

for Law Enforcement Officials Proposed by Amnesty International, Medical examination 

of women should be carried only under the supervision of female medical practitioners. 

 Right to be produced before a magistrate without delay – It is illegal to keep a person 

in detention for more than 24 hours without the orders of the Magistrate. Section 56 

of Cr.P.C. 
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 Right of not being detained for more than twenty-four hours. Section 76 of Cr.P.C. 

 Section 160 (1) of the criminal procedure code 1973,  No woman under the age of 15 

years shall be required to attend at any place other than the place in which such a 

female person resides. 

 Section 164A of the criminal procedure code,” A woman has the right to have a copy of 

the medical report from the doctor. Rape is crime and not a medical condition. It is a legal 

term and not a diagnosis to be made by the medical officer treating the Victim.”  

 Right to consult a legal practitioner – This right begins from the moment the arrest is 

made. 

 Manhandling and Handcuffing – It is illegal to manhandle a person at the time of arrest. 

 Search of arrested person – Only a female police can search another female. The search 

should be carried out in a decent manner. 

 A male police officer cannot search a female offender. He can however search a woman’s 

house. 

 Also, there exists a right to be examined by a medical practitioner. 

 Arrested person has a right to legal aid and fair trial. The arrest shall be made before 

sunset and after sunrise. 

 

Conclusion 

The guidelines require captured people to be therapeutically inspected in the wake of being 

arrested, with the specialist posting any prior wounds; any new wounds will highlight police 

maltreatment in authority. Constitution of India never explicitly gives any arrangement to the 

assurance of detainees or jail equity, however certain essential rights have been ensured to a 

limited extent III of Indian Constitution which are accessible to the detainees too because a 

detainee is treated as a 'person' in the jail. This is the fundamental principle of criminal 

jurisprudence that presumes every person as innocent till he or she is proved as guilty. The same 

rule is applicable to an arrested or detained person. Since, for the time-being he or she has 

https://lawrato.com/criminal-lawyers
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committed a crime so he has been arrested for the purpose of investigation, inquiry or trial. Till 

the process is complete, he is treated as under trial but being an accused for the time being, 

he/she does not loose his/her few rights and privileges which are available to all citizens of India. 

 

 

 

 

 

 


